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DIOEOT: 

Bid under small business set-aside which fails to 
indicate that supplies to be furnished will be 
manufactured or produced by a small business con- 
cern is nonresponsive. Moreover, information 
obtained after bid opening may not be used to make 
bid responsive. 

Teco, Inc., protests the rejection of its bid as 
nonresponsive under solicitation No. DAAE07-85-B-J446, a 
total small business set-aside issued by the United States 
Army Tank-Automotive Command for the procurement of 38 
aerial lift devices. The bid was rejected because, although 
Teco represented in its bid that it was a small business 
concern, the firm failed to indicate that the supplies to be 
furnished would be manufactured or produced by a small 
business. 

We disiniss the protest. 

The bidding certification concerning the bidder's 
obligation to furnish products manufactured by a small 
business concern is a matter of bid responsiveness because 
it involves a performance commitment, - i.e., to furnish 
small business products. Thus, a bidder's intention to 
furnish such products must be established at the time of bid 
opening. 
Mar. 21, 1985, 85-1 C.P.D. 11 329. Otherwise, if the bid 

- See-J-MAR Metal Fabricating Co., 8-217224, 

were accepted as submitted, the small business contractor 
would be free to provide the supplies from either small or 
large business manufacturers as its private business 
interests might dictate, thus defeating the intent of the 
set-aside program. 
8-218140, Feb. 22, 1985, 85-1 C.P.D. 11 227. 

- See Hauser Products Incorporated, 

Teco's failure to indicate in its bid that the products 
to be furnished would be manufactured by a small business 
thus constituted a failure on Teco's part to submit a 
binding promise to meet the small business set-aside 



8-220 7 0 5 2 

r e q u i r e m e n t .  T h e r e f o r e ,  i t s  b i d  p r o p e r l y  was f o u n d  
n o n r e s p o n s i v e .  See Hanson I n d u s t r i a l  P r o d u c t s ,  B-218723, e t  
- a l . ,  May 9 ,  1 9 8 5 ,  85-1  C.P.D. II 5 2 1 .  

- - 

T e c o  c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  n e v e r t h e l e s s  
w a s  aware o f  i ts a l l eged  i n t e n t i o n  t o  f u r n i s h  small b u s i n e s s  
p r o d u c t s  b e c a u s e  ( 1 )  s u b s e q u e n t  t o  b i d  o p e n i n g  a p r e a w a r d  
s u r v e y  w a s  c o n d u c t e d  a t  w h i c h  t i m e  p r o d u c t i o n  a n d  d e l i v e r y ,  
amony o t h e r  t h i n g s ,  were d i s c u s s e d ,  a n d  ( 2 )  Teco is  
c u r r e n t l y  w o r k i n g  o n  t w o  o t h e r  c o n t r a c t s  f o r  t h e  same i t e m .  

P o s t o p e n i n g  e x p l a n a t i o n s ,  h o w e v e r ,  c a n n o t  b e  u s e d  t o  
make a n o n r e s p o n s i v e  b i d  r e s p o n s i v e  e v e n  i f ,  a s  h e r e ,  t h e  
g o v e r n m e n t  c o u l d  o b t a i n  a lower p r i c e  b y  a c c e p t i n g  t h e  b i d .  
See Basic M a r i n e ,  I n c . ,  B-215236, J u n e  5 ,  1 9 8 4 ,  84-1 C.P.D. 
11 6 0 3 .  F u r t h e r ,  regardless of TI?CO'S s t a t u s  u n d e r  i t s  o t h e r  
t w o  c o n t r a c t s ,  t h e  f a c t  r e m a i n s  t h a t  i t s  f a i l u r e  t o  c e r t i f y  
t h a t  i t  wou ld  s u p p l y  i t e m s  m a n u f a c t u r e d  by  a small b u s i n e s s  
u n d e r  t h e  p r e s e n t  c o n t r a c t  w o u l d ,  i f  t h e  b i d  were accepted 
a s  s u b m i t t e d ,  l e a v e  t h e  f i r m  f r e e  t o  s u p p l y  a n  i t e m  f r o m  a 
s o u r c e  o t h e r  t h a n  a small b u s i n e s s  i f  i t  c h o s e  t o  d o  so.  
S e e  A u t o m a t i c  L i m i t e d ,  B-214997, Nov. 1 5 ,  1 9 8 4 ,  84-2 C.P.D. 
11 535.  

- 

- 

The p r o t e s t  is d i s m i s s e d .  
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